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The Normative Framework of Labour Law
Nuna Zekić*

1.

Introduction

The challenges that confront contemporary labour regulation often go to the
core of labour law as an academic field: whether and how to protect the worker
as the weaker party to the employment contract. Therefore, it is not uncommon
for labour law scholars to ‘reflect on the nature of labour law and where it is, or
should be, going’ (Howe et al., 2017a, p. 5). In doing so, most scholars are quite
active in challenging traditional conceptions of the field and articulating alternative paradigms (p. 1). For example, the rise of non-standard forms of working
arrangements, such as those in the so-called gig economy, is currently being discussed, including the question of whether the law should be reformed in order
to better accommodate these types of working relationships (e.g. Todolí-Signes,
2017, pp. 241-268). External actors, such as the European Commission and the
World Bank, have also been known to place pressure both on the Western and on
the transitional and developing countries to adopt labour law reforms (e.g. Bruun
et al., 2014; Hinarejos, 2016, pp. 231-250; World Bank, 2018).
Labour law is far from being a tranquil area; therefore, evaluative or normative
research questions are often raised. It is common for academic labour lawyers
to describe the legal rules and to suggest strategies through which the existing
rules could be reformulated in order to address a certain problem (Hammond
&R
 onfeldt, 1998, p. 229). Often, there is a mix of a positivist approach and a
normative approach. This is not different from the legal scholarship in general.
Normative research is seen by many as essential to, and typical of, legal scholarship (e.g. Bell, 2011, pp. 155-176; Kestemont, 2015, p. 375). In fact, some scholars
think that the question ‘what the law should be’ is at the heart of legal scholarship
and that it distinguishes legal scholarship from other disciplines (Smits, 2009a,
p. 70; 2009b, p. 49). Even though one can disagree with the latter, since other disciplines deal with normative questions as well, many will underline that normative questions are important for legal scholarship. However, as Taekema explains,
such normative questions need a different kind of framework (than in case of
descriptive and explanatory questions): ‘not one that can explain why law is what
it is, but a framework that can provide arguments for a judgment that the law
is good or bad’ (Taekema, 2018, p. 6). The normative framework can provide a
yardstick, a set of standards or values that can serve to support a judgment (p. 7).
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One of the ways to construct such a framework is to use the underlying values and
principles that are common to law, such as ‘freedom of contract’. However, some
scholars have argued that the ‘younger’, more instrumental fields of law, such as
labour law or tax law, lack a sufficiently developed normative framework (Smits,
2009, p. 88). Focusing on the formulated policy goals and assessing whether these
goals have been reached by the legal measures is then considered to be a more
useful method. Furthermore, even when one assumes that instrumental fields of
law do in fact have a normative framework, the normative framework of labour
law is often reduced to ‘protection of the worker’, since this is considered to be the
basic principle of labour law.
Labour law is indeed very much connected to government policy. But does that
mean that labour law, as a field of law, does not have an internal normative framework? A quick survey of the vast amount of labour law literature would show that
labour law scholars would disagree with this proposition. However, if we assumed
that it indeed does have a normative framework, to what extent is this framework
clearly defined? Can we use it to make normative claims about the future development of labour law? To answer these questions, the article looks at (labour law)
literature on the normative and methodological aspects of labour law scholarship.
Overall, the normative framework and the related methodological aspects have
often been left rather implicit.1 This proves to be exemplary for legal research in
general (Taekema, 2018, p. 7). However, there have been a few important contributions in recent years that directly address such questions. It is important
to examine and compare these works, since the normative questions concerning
labour law tend to have great social relevance. Furthermore, it can be argued that
the autonomy of labour law as a legal field is dependent on its normative framework (cf. Freedland, 2015, pp. 29-44). Indeed, it has been maintained that labour
law is ‘in a conceptual and normative crisis’ (Fudge, 2011, p. 124). Even when we
are ‘merely’ describing the law and there is room for interpretation – and there
often is – the act of interpretation also requires us to pay attention to the law’s
normative purpose.2
The literature that has been studied for this purpose is mostly international English-language literature, but, since labour law is still very much a national matter,
this international literature is complemented by Dutch scholarly works in this
field. The article first sketches the context of labour law research and then moves
on to explore two ways to approach normative research: internal and external to
law. Next – in paragraph 4 – the article goes deeper into the internal normative
framework of labour law by reviewing and clarifying this framework as it is presented in labour law literature. In paragraph 5, the internal normative framework
is evaluated by asking whether the framework is clearly defined in order to be
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used to answer normative questions about the future of labour law. Paragraph 6
presents concluding remarks.
2.

Labour Law and the World of Work

Labour lawyers use the same legal method as other lawyers: they research, analyse and synthesize legal doctrine. Labour law scholarship is, however, largely
orientated towards what is described as ‘the real world’ of employment relations:
the day-to-day exchange and interactions between workers and employers on an
individual and collective level (cf. Hammond & Ronfeldt, 1998, p. 229). This ‘world
of work’ is always the context in which labour lawyers perform their legal analysis.3 Traditionally, as a discipline, labour law has had a close relationship with the
multidisciplinary field of industrial relations, even though this seems to be less the
case in continental Europe than in English-speaking countries (Bogg, 2017, p. 7;
Collins, 1997, p. 297). A considerable part of labour law research is, however, evaluative or normative. The intention of evaluative research is usually to consider
the relationship between labour law and the world of work. Many academics in
this field wish to address the impact of legal norms and judicial decisions on the
interactions and exchanges between employers and workers at the workplace and
in collective bargaining. In this context, it has been stressed that we need more
empirical research in order to address such evaluative questions (Hammond &
Ronfeldt, 1998, pp. 227-238). As in the case of some other fields of legal scholarship, advocates of empirical legal research have demonstrated that the traditional doctrinal method has serious constraints. It is argued that by relying on
traditional legal research methods, our evaluations of the impact of the law tend
to be based on untested behavioural assumptions and are more or less fact-free
(Hammond & Ronfeldt, 1998, p. 233). To be able to really say something about
the effects of legal regulations on the behaviour in the real world, we need evidence based on systematic empirical sources (e.g. Blackham & Ludlow, 2017, p. 1).
This implies (labour) lawyers incorporating methods used by social scientists and
moving towards interdisciplinary research.
Social science research and empirical evidence can indeed be very useful for
labour law scholarship. As Slinn has shown, it can help to measure the effectiveness of a law, to determine whether the law has achieved its intended purpose,
or whether it has had unintended and possibly undesirable consequences (Slinn,
2005, p. 297). We must not, however, forget that empirical facts do not make up
the law. Empirical facts cannot tell us whether the examined situation was ‘just’
or ‘fair’; social science research cannot tell us whether something is ‘good’ or ‘bad’
(Slinn, 2005, p. 309). Besides empirical facts, we need a normative framework.
If we summarize the goal of legal scholarship in labour law as simply wanting to
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improve labour regulation – an objective many legal scholars share (Kestemont,
2015, p. 375) – then we need to know towards what we are improving.
To this end, many scholars embrace an external perspective. In labour law, theories from the (political) economy, such as theories on efficiency, are often used
to assess labour law norms. In fact, efficiency is stated by some scholars as one of
the principles labour law aims to advance, as we will see in paragraph 4. Besides
evaluating the impact of labour law on the day-to-day exchange and interaction between workers and employers on an individual and collective level, many
scholars have moved towards discussing and evaluating the relationship between
labour law and (the functioning of) the labour market in general. This labour market approach has gained importance in legal research and is considered by many to
be a useful – if not the most useful – perspective for the study of labour law.4 It can
be argued that this broadening of the view of the relationship between employers
and workers and their representatives towards the functioning of the labour market as a whole has made the task of labour law research more difficult. When we
take into account the fact that empirical legal research was never an easy task for
lawyers untrained in qualitative and quantitative methods (cf. Genn et al., 2006,
p. 9), this macro-level analysis raises even greater challenges for labour law scholars. After all, in order to really engage in the present economic debate, for example in the context of the EU internal market, the policies of the World Bank or the
Organisation for Economic Cooperation and Development (OECD), where labour
law is often considered as an undesirable distortion of the market, one needs to
‘employ techniques that enable systematic and rigorous analysis of casual influences on economic performance’ (Adams & Deakin, 2017, p. 33). Legal scholars
are usually not trained for such research. Besides this rather practical argument
against the labour market approach as the only way to decide on normative questions, there is another, more fundamental, argument. On a closer look, the labour
market approach is a normative framework in itself, and the traditional economic
analysis is constrained by its ideology as well. As has been shown, it rests on the
assumption that individual behaviour is the product of utility-maximizing decisions made by freethinking rational actors. Therefore, even though an economic
analysis can be beneficial to labour lawyers, the question of what the law should
be cannot be reduced to labour market analysis alone (Hammond & Ronfeldt,
1998, p. 237). As indicated earlier, with normative questions we need to be clear
about the normative framework.
3.

Internal and External Normative Frameworks

In order to develop a normative framework systematically, it can be useful – as
Taekema suggests – to distinguish between internal and external normative
frameworks, even though this distinction is not always clear-cut (Taekema, 2018,
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p. 7; also see Kestemont, 2015, p. 373). In the case of the internal framework, the
legal system itself provides the concepts required in order to study a certain legal
or social development (cf. Westerman, 2011, p. 90). Internal frameworks are made
up of principles, values or standards that are part of the law, like the freedom
of contract or the security of property. The principles can be explicitly stated in
positive law; in that case, they usually have the status of human or constitutional
rights. However, they can also be ‘implicitly presupposed’ in positive law, still
being part of the legal system (Taekema, 2018, p. 8). They are often seen as the
foundations on which a certain legal field is built. The internal framework will
often refer to the structure and the internal logic of the existing system. Using
such principles as standards for evaluations, often means that doctrinal analysis
is used normatively, by ‘critically considering the limits of current legal doctrine
and suggesting how law could be changed to better reflect “important” values and
social concerns’ (Hammond & Ronfeldt, 1998, p. 229).
External normative frameworks refer to theories about these principles or values,
which are often grounded in social or political philosophy, since we are usually
dealing with moral or political values (Taekema, 2018, p. 8).5 Such theories are
usually less constrained by what is actually in force in particular legal systems
(Bell, 2011, p. 157). Theories from disciplines other than philosophy can be used
as well, such as sociology, history, economics, political science and public governance (Kestemont, 2016a, p. 158). However, the so-called ‘philosophical foundations’ of labour law were not examined thoroughly in the literature for a long
time (Spector, 2006, p. 1119; see also Collins et al., 2018). This might seem surprising, but, as Bogg explains, it has to do with the strong attachment to sociological methods of enquiry (Bogg, 2017, p. 7) and the above explained connection to
‘the world of work’. Furthermore, most scholars in this field are orientated more
towards the practice than towards theory and philosophy. It can be said that
labour law as a legal field has been more about the day-to-day politics than it has
been about philosophy (p. 8).
However, by now, many different external normative frameworks have been
used in modern labour law literature, although only a few examples are offered
here. Apart from the labour market approach, mentioned earlier, the capability
approach, as developed by Nussbaum and Sen, has received quite a lot of attention
(e.g. Deakin & Wilkinson, 2005; Langille, 2009, pp. 73-76). Teubner’s theory of
reflexive law has often been used in labour law scholarship; for example, as a lens
through which to assess the developments in European labour law (Ashiagbor,
2005, pp. 217-241). Recently, the civic republican political theory has also been used
‘to give a sketch of an alternative basis for intervention in the employment relationship’ (e.g. Cabrelli & Zahn, 2017a, pp. 339-364; also see Eleveld, 2019, pp. 207222). Taekema (2018, p. 8) suggests using policy aims as external frameworks,
something that quite often happens in labour law writings. In this case, however,
empirical research methods come in sight quite quickly. As explained above, one

5

For examples, she refers to the liberal political theory of Rawls and the critical theory of Unger:
Rawls (1971) and Unger (1986).

Law and Method

5

This article from Law and Method is published by Boom juridisch and made available to anonieme bezoeker

Nuna Zekić

needs to rely on empirical facts when assessing whether a certain policy goal is
met. Furthermore, these effects can change when the overall economic prospects
change.
It is certainly not always possible to distinguish between internal and external
reference frameworks. There can also be some confusion over whether something
should be considered an internal or external framework. For example, Smits
advocates comparative legal research as that is in his view the most important
research method for evaluating different normative arguments, but he calls this
an external normative perspective, since the arguments are drawn on the basis of
the study of another legal system (Smits, 2009, pp. 45-58). Here we are concerned
with the internal normative framework of labour law, which is in the first place
drawn from the legal doctrine and in principle not from theories outside the law.
4.

‘The Idea of Labour Law’6

Going deeper into what labour law is actually about, we can now explore the
internal perspective on labour law starting from its central legal concepts and
moving towards the goals that labour law as a functional field aims to achieve.
The employment contract is the central feature of labour law. In many legal
systems, this makes labour law part of contract law, even though it is a special
kind of contract. In the Netherlands, for example, the main legal rules concerning the employment contract can be found in the Civil Code.7 The employment
contract has a dual character: there are both personal and proprietary aspects
present. The proprietary aspects are manifested in the exchange of labour power
for remuneration. The personal aspects are visible in the personal subordination
of the employee. We can see these aspects in the definition of the employment
contract, which usually reads as follows: An employment contract is a contract
whereby one party, the employee, commits himself towards the opposite party,
the employer, to perform labour in service of this opposite party in exchange for
remuneration.8 Since the labour power cannot be separated from the employee as
a human being, the employee is always personally involved in the execution of the
contract. When performing labour under the employment contract, the employee
is subordinated to the control or direction of the employer, according to the definition of the employment contract. Subordination of one party to the other is one
of the central elements of the definition. This is why we can say that the unequal
position between the employer and the employee is inherent to the employment
contract. In addition, when we take into account the fact that most human beings
need to work for their livelihood – most workers have no other means of income
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Title 10 of Book 7 of the Civil Code.
Art. 7:610, Para. 1, of the Dutch Civil Code.
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than wages9 – the unequal position vis-à-vis the employer (as regards the terms of
the employment) becomes even more apparent. This is why it is generally accepted
that in an employment relationship the worker is considered to be the weaker
party, not only because he is economically dependent on the employer for income,
but because he is also legally subordinated to this employer.10
In general, there are two main mechanisms in labour law that aim to compensate this inequality. First, there are substantive legislative rules that regulate the
terms and conditions of the employment contract and generally limit the freedom of the employer. The employer needs to take these legal norms into account.
These norms can set a certain minimum of rights, for example regarding wages,
holidays, working hours, etc., or they can describe a certain procedure that the
employer must follow, such as in the case of dismissal. The other mechanism is to
legally provide for and stimulate collective organization and collective bargaining. It is believed that when workers bargain collectively, they are in a more equal
bargaining position with the employer. It is usually the trade unions that bargain
with the employer (or employer’s organization) on behalf of the workers about the
working conditions. These collective agreements are sometimes made generally
binding by an administrative decree for the whole sector of the economy in order
to have a level-playing field and to prevent competition regarding the working
conditions. Collective bargaining can also be seen as a form of self-regulation,
and in many countries in Europe it is the preferred form of worker protection.11
In addition, in some countries, like the Netherlands and Germany, this collective
dimension is supplemented by a system of consultation and co-determination by
works councils within firms.
In the legal doctrine, the prevalent view is that the regulation of the employment contract is designed in such a way as to protect the weaker party to the
contract. However, there are also important aspects of labour law that in many
jurisdictions have a public law character, such as health and safety regulations or
working time regulations. This can influence the view on the internal normative
framework. For example, the human rights approach may be very useful as well.
Overall, however, ‘protection of the employee’ is for most legal scholars a clear
basic principle of labour law. This principle is seen as part of the legal system even
though it is (usually) not expressed as such in the law. The fact that it not only constitutes a basic principle of labour law, but also plays an important role in other
fields of law, such as consumer law, only contributes to its significance.
Most labour law scholars will justify labour laws more or less in the preceding
terms. There is a strand of scholars, however, that goes further, and articulates a
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Most welfare states have some form of social benefits, but these social security systems are
usually designed in such a way that there is a legal obligation to search for and accept (suitable)
employment.
Much has been written on the inequality between workers and employers; in labour law literature, works of Hugo Sinzheimer and Otto Kahn-Freund are the most famous.
This explains why traditionally labour law as a discipline has been connected to industrial relations, where most scholars study trade unionism, collective bargaining and labour-management relations.
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set of principles or values that labour law aims to achieve, often grouped under the
heading of ‘social justice’ (e.g. Davidov, 2016; Hendrickx, 2010a, p. 37). Protection
of the worker is then often set in the framework of protection of human dignity
(e.g. Arthurs, 2011, p. 18; Freedland & Kountouris, 2011, pp. 371-376; Hendrickx,
2010a, p. 36; Rood, 1997, p. 149; Weiss, 2011, p. 44). In the quest to give meaning
to the statement ‘labour is not a commodity’, upholding human dignity serves
as the ultimate objective of labour law. Since labour law deals with power relations, enhancing human freedom has been articulated as the ultimate ‘philosophy’
for constructing normative arguments (Dukes, 2014, p. 198).12 Freedom is then
essentially to be understood as emancipation of workers from their subordination
to capital (p. 198). But others tend to describe human freedom in a slightly different way and argue for advancement of human capabilities as one of the labour law’s
goals (see Davidov, 2016, pp. 65-67 and the references there). Even though the
collective part of the law can also be connected to human freedom, as it enables
the workers to participate in the exercise of power, it has often been connected
to democracy (p. 56). Giving workers voice in the governance of the workplace and
ensuring that decisions are based on a compromise between competing interests
is seen as crucial for ensuring the fairness of such decisions (p. 57).
In fact, labour law literature reveals a plurality of ‘goals’, ‘objectives’, ‘principles’
and ‘values’ underpinning labour law. Another ‘major goal’ of labour law is according to Davidov redistribution (of resources, power, and risks) or the advancement
of distributive justice (Davidov, 2016, pp. 57-59). For example, minimum wage
laws and collective bargaining laws can be seen as designed to redistribute. More
recent and perhaps more policy-orientated are the goals of social inclusion, but also
of income security (pp. 62-65) or stability (Freedland & Kountouris, pp. 379-382).
Various labour laws play an important part here: anti-discrimination laws, laws
limiting dismissals and the use of flexible contracts, laws regarding working hours
and work-life balance, etc. Sometimes, solidarity is mentioned as an underlying
principle as well (Däuble, 2014, pp. 58-59; van der Heijden & Noordam, 2001,
pp. 87-90). These norms or values are not exclusive for labour law.
It is interesting to note that there can be another side to these values as well.
Influential Dutch scholars have included responsibility and participation among
the ‘basic values’ of labour and social security law, which seem to correspond with
social inclusion. However, by including participation as a basic value of labour law
they lay stress on the fact that in our society individuals have the responsibility
to take part in society, preferably by performing waged labour (Van der Heijden
& Noordam, 2001, pp. 76-77, 93).13 This would explain the many duties – besides
rights – in labour and social security law.14 An additional level of complexity may
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arise when the level of protection in the employment contract (especially protection against unlawful dismissal) is being reduced with the explicit aim to boost
employment and to achieve better social inclusion.15
A rather interesting and, in this regard, more problematic goal found in the literature is that of efficiency. Choosing efficiency as the leading goal or one of the
leading goals of labour law requires placing the functioning of the labour market as
a central thread. In economic terms, labour markets are imperfect markets. They
are rarely competitive, transaction costs are widespread and employers often
have monopsony powers (e.g. Davidov, 2016, p. 65). Within this discourse, labour
law is not seen as regulation that imposes costs and disturbs the market function
– as is the orthodox economic view – but as a tool to address market failures and
to enhance (competitiveness and) efficiency. Arguably, efficiency is not a goal in
itself; rather, improving the operation of the labour market is.
It may seem only proper to take up efficiency among the goals (or principles) of
labour law, since labour law does not only affect individual and collective work
relations, but also the labour market and the macro economy as a whole. Labour
market regulation should benefit all members of society (cf. Cabrelli & Zahn,
2017b, p. 7). We can see this idea reflected in (almost) all important legislative
reforms introduced in the past decades. They are often characterized by the intent
to strike a balance on the labour market: a balance between flexibility and security.16 According to Hendrickx (2010a, p. 56), there is nothing wrong with asking
how efficient our labour laws are in terms of productivity, competitiveness and
employment creation.17 It is problematic, however, because when we take efficiency as the goal, the ultimate question is ‘whether it will lead to greater efficiency, productivity and a better functioning labour market’ (Cabrelli & Zahn,
2017b, p. 8; see also Dukes, 2014, pp. 206-207). It is not obvious how this goal
fits next to the goals of enhancing human dignity, redistribution, emancipation,
social inclusion and income stability. It has been argued that it is not possible to
pursue these goals simultaneously, since the efficiency discourse has ‘an inherent
danger in prioritising the economic over the social as the predominant unifying
narrative’ Cabrelli & Zahn, 2017, p. 8. See also Dukes, 2014, pp. 206-207.
As problematic as this relationship might be, it is part of labour law. It is important to stress that the protective goals of labour law in Western countries have
been developed in the framework of a market economy. As Fudge has put it:
‘Labour law, even during its golden period, was concerned with production and
protection.’ (Fudge, 2011, p. 123) At the same time that labour law limits the
employer’s legal right to command, it also constitutes the legal authority of the
employer and the subordination of the worker (Deakin, 2002, p. 187). It is true
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See, for example, the European Employment Strategy (EES), the Employment Guidelines and
the European social policy where ‘flexicurity’ is one of the guiding principles (Zekić, 2016,
pp. 548-575).
E.g. in the Netherlands, major law reforms were introduced by the Act on Work and Security and
the Act on Labour Market in Balance.
Obviously, this discourse largely corresponds with the ‘law of the labour market’ approach mentioned earlier.
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that there are protective laws, but the law also allows for human labour to be
exchanged for goods in the first place, with risks of precariousness, poverty and
exploitation in its wake. As Bogg explains, it is precisely this ambivalence that
gives (labour and social security) law its moral urgency as (protective) regulatory
activity (Bogg, 2017, p. 14). Furthermore, that regulatory activity is increasingly
orientated towards competitiveness and efficiency instead of redistribution and
human dignity. This is particularly true for (national) legislation enacted since
the 1980s (e.g. Bruun & Hepple, 2009, p. 31).
It is, therefore, possible to turn things around and to explain labour law as that
part of law that regulates the employers’ disposition over the workers’ labour. In
order to regulate it in a peaceful and effective way, labour law takes into account
the interests of both sides. This happens, as Van Peijpe explains, more or less
in accordance with the present balance of powers in the broad context of economic, social and political relations (van Peijpe, 1998, p. 34). This other narrative
explains labour law as ‘a body of law which continues to support and facilitate the
infliction of many forms of precarity, exploitation and legal exclusion upon large
and growing sectors of the labour force’ (Freedland, 2015, p. 44).
5.

A Clearly Defined Internal Normative Framework?

Where does the foregoing (rather general) exploration of labour law literature
take us? We can see that it is possible to approach the internal normative framework of labour law in two ways: in a narrow and a broad way. The narrow approach
focusses on the inequality between the parties to the employment contract and
the creation of a counterbalance. The broader approach includes several different
principles into the framework, which can be summarized under the heading of
‘social justice’. Social justice includes references to power imbalances in society
but is broader than that. It can include other principles mentioned before, such as
democracy and social inclusion.
There is a wide variety of literature on the normative framework in the narrow
sense, which spans a period of several decades. There is a considerable degree of
conformity – at least in labour law literature – on the traditional ‘inequality of
bargaining power’ rationale and the need to countervail this inequality. That does
not mean, however, that there is no controversy on this point. On the contrary,
the need to countervail the power imbalance has always been contested, as well as
its ability to justify labour laws.18 Perhaps that is why the majority of labour law
scholars have repeatedly felt the need to invoke, explain and perhaps even prove
the existence of the power imbalance. In addition, to say that there is a considerable degree of conformity in the labour law literature on this point does not mean
that labour laws are always interpreted in this way by the legislature, the courts
or the scholars. There is, furthermore, a lively debate on the question of who
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Cabrelli and Zahn, for example, argue that this rationale lacks clarity and has lost much of its
force; for an overview of the arguments, see Cabrelli & Zahn (2017b, pp. 4-5).
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should be protected by labour law, i.e. on the scope of labour law protection and
on the extent and manner of protection. This debate is largely infused by the new
forms of economic organizations (such as multinational groups of companies or
digital platforms) who increasingly use various arrangements for the provision of
work embedding either self-employed workers or small entrepreneurs (R azzolini,
2010, p. 278), sometimes with the explicit aim of avoiding the labour law protection granted to employees. At the same time, the strength and the coverage
of collective bargaining – one of the main forms of labour protection – is declining as a consequence of decreasing trade union density (e.g. Hendrickx, 2010b,
pp. 59-79), but also as a consequence of the subjection of the right to collective
action to the economic freedoms of the internal market of the EU (e.g. Ashiagbor,
2009, pp. 222-266; Malmberg & Sigeman, 2008, p. 1115-1146) and, recently, the
structural reforms of collective bargaining models in countries that have received
financial aid from the EU (Bruun et al., 2014). Despite the immense challenges facing traditional labour law protection, the need to countervail inequalities by legal
mechanisms such as those constructed in labour law is constantly invoked and
used by the majority of labour law scholars to justify and to evaluate labour laws.
Furthermore, even though there is a lively debate on the scope and the extent of
labour law protection, the ‘inequality of bargaining power’ rationale is – in this
writer’s view – sufficiently defined and elaborated in order to serve as (a part of) a
normative framework for evaluative or normative research.
However, it is problematic to restrict the normative framework to ‘countervailing
inequality’ or ‘protecting the worker’ when we know that all labour law reforms
since the 1980s have been informed by widely differing policy objectives,19 not
in the least the neoliberal policy to make the labour markets more ‘flexible’ and
competitive (Dukes, 2017, p. 66). Especially the more recent (and often comprehensive) reforms following the economic crisis have been characterized by a
‘regressive dismantling’ of workers’ rights (Giubboni, 2018, p. 8).20
The broader approach that has been identified has the advantage of involving a
wider range of policy goals. However, there is no consensus on what principles
should be included, how they should be interpreted and how they relate to each
other. In other words, the broader approach leads to a less clearly defined normative framework.21 A few scholars have explicitly engaged with the question of the
normative underpinnings of labour law with the aim of providing a set of stand-

19
20

21

In fact, when we go into the details of statutory employment rights, we find very diverse justifications (Bogg, 2017, p. 20).
Giubboni reports that Italian scholars have described the Italian reforms as a ‘radical questioning of the traditional protective and emancipatory goals of labour law, to such an extent that we
would have witnessed a change of the very “scientific paradigm” of that (once) autonomous legal
discipline and normative field’.
It is difficult to make general statements about the status of labour law scholarship of every
jurisdiction. For Netherlands, however, it can be said that the so-called foundations of labour
law and social security law are not yet fully developed in the literature. See e.g. Eleveld (2012,
pp. 28-29), Noordam (1997, pp. 107-120) and Zekić (2011, pp. 59-72).
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ards or values that can serve to support a normative judgment,22 but these sets of
standards seem not to be objective and authoritative enough (Brenninkmeijer &
Heerma van Voss, 2001, pp. 975-982; Dukes, 2017). Furthermore, such principles
are rarely absolute. They can lead the normative judgment in many directions,
since they are general and vague, sometimes even conflicting with each other.23
It is interesting to notice that even though these basic principles as mentioned in
this contribution can be considered as internal to labour law, at least some of them
imply that an interdisciplinary approach is necessary (cf. Eleveld, 2012, pp. 28-29).
While some of the mentioned principles, such as social inclusion and income security seem to be in need of a more empirical approach, others clearly ask for a philosophical approach. The questions ‘what are the foundations of labour law’ and
‘what should labour law be’ are, of course, part of the ‘bigger’ question about the
goal or purpose of law. By asking such questions, we enter the field of political philosophy. Luckily, there has recently been a growing interest in philosophical perspectives on labour law (Bogg, 2017, p. 8).24 However, a lot of work still needs to
be done, since labour law study has until now ‘largely been deaf to developments
in the field of political philosophy’ (Cabrelli & Zahn, 2017b, p. 10; also see Collins,
1997, p. 297). When dealing with normative questions, most labour lawyers still
try to approach the matter primary from an internal perspective. For example,
while calling redistribution a ‘major goal of labour law’, Davidov (2016, p. 59) pays
scant attention to the different theories on just distribution and concludes that
it is not necessary to explain ‘in what sense exactly’ the outcomes of private law
rules are not fair and what type of equality we should pursue.25
6.

Conclusion

Labour law scholars often engage with the questions of what the law should be
and how it should be drafted or applied. Such questions ultimately involve value
judgments. The use of empirical methods may help us make value judgments – and
as such, empirical research should be encouraged – but empirical facts cannot
replace value judgments. In the end, the normative questions remain. One can
argue that it is not for legal scholars to decide on these questions, but for the
democratically chosen legislature. In that sense, it is certainly true that not the
lawyers, but
the forces of political economy will almost certainly determine the individual
and collective fate of workers, as they have been doing for the past three or
four decades of neoliberal globalization (Arthurs, 2017, p. 13).

22
23
24
25
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See namely Davidov (2016) and Van der Heijden and Noordam (2001) (for the Netherlands), also
see, e.g., Bogg (2015, pp. 73-106).
It is known that even fundamental rights, which can be regarded as codifications of general,
unwritten legal principles, can offer little guidance when concrete conflicting interests are at
stake; see, e.g., Gerards (2006).
See besides the other references mentioned here, Collins et al. (2018).
He does further develop this, however, in his chapter ‘Distributive Justice and Labour Law’ in
Collins et al. (2018, pp. 141-155).
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This does not mean, however, that the normative questions as such should not or
cannot be studied by legal scholars as social scientists. As in any other legal field,
scholars in labour law need a normative framework when discussing normative
questions.
The internal normative framework of labour law is a complex framework comprised of different – sometimes conflicting – principles. This framework is too
complex to be summarized as ‘protection of the worker’. This is not strange when
we consider that labour law is, as articulated by Hepple, ‘the outcome of struggles
between different social actors and ideologies, of power relationships’ (Hepple,
2011, p. 30). That leaves us with the task of further defining that framework.
However, ultimately, it may be inevitable that the normative framework – as elaborated as it can be – will never lead us in only one direction. This does not have
to be problematic. It is certainly possible to favour a pluralistic scheme and the
coexistence of different goals for the discipline (Cabrelli & Zahn, 2017, p. 10).
When we ask the question what the law ought to be, there is not only one true
answer (Smits, 2009, p. 93). The values may be abstract, but they help to explain
and justify labour laws (Davidov, 2016, p. 62).
However, it is good to be aware that the normative framework that emerges from
the labour law literature with its emphasis on inequality, emancipation, human
dignity and human freedom may not always reflect the current state of labour
law in a given country. The ‘true’ picture might be (much) grimmer, one where the
market principles such as efficiency and competitiveness play a much bigger role.
Adams and Deakin have argued that in order to be influential in policymaking,
the analysis of labour law needs to engage with the empirical claims made by
‘the new orthodoxy’, which only sees labour law as an employment intrusion, an
undesirable distortion of the market (Adams & Deakin, 2017, p. 33). According to
them, rebuttals of a normative kind are often ignored or misinterpreted by policymakers. However, adopting the labour market approach and focusing only on
efficiency carry with it the danger of placing significant limitations on the kind of
normative arguments that scholars can make (Dukes, 2017, p. 60). Furthermore,
it also rests on a (different) normative framework. That is why principles such as
equality, redistribution, emancipation, human dignity and human freedom can
play a role in labour law scholarship even when they are not leading principles for
policymakers.
We see that there is a plurality of research methods even within one legal field.26
That means that legal scholars can be creative in choosing the angle from which
they approach their research subject. If they choose to refer to the underlying
principles of the legal field in question, they have a large degree of freedom in
regard to how to employ them, since we are far from agreement on their concrete
meaning. This realization fits well with the nature of legal discipline as an argumentative discipline (cf. Bogg, 2017, p. 34). However, there are great risks attached
to this ‘pervasive legal instrumentalism’ (van Gestel & Micklitz, 2014, pp. 303307). Therefore, this pluralism and freedom come with the responsibility to be

26

This is also the conclusion of Kestemont, who did a meta-methodological study of all Dutch and
Belgian PhD’s in social security law written between 1945 and 2012, Kestemont (2016b).
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open and explicit about the methods employed (Kestemont, 2016b, p. 236) and
about the normative framework used. When using the underlying principles as
the normative frame of reference, a scholar should elaborate on them, show the
different meanings of the principles, be open about where he or she stands and
about the assumptions on which that position is based, but also show the counterpositions and counterarguments, as well as the limits of this approach. By doing
this, the normative framework itself can be further developed in future research.
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